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EDITORIAL NOTES. 


It is a matter for congratulation that the British Government is 
sending to America its Lord Chief Justice, Ear] Reading, as British 
High Commissioner and Special Ambassador to the United States. 
At the same time it is understood that he is to retain his position 
as Lord Chief Justice. Beside taking over the work of the Embassy 
in Washington, Earl Reading will have charge of the work of the 
British War Mission and its establishment in Washington and New 
York. This appointment of the occupant of the second highest judi- 
cial position in England to a diplomatic post has no precedent in the 
annals of the British bench, and as Earl Reading’s appointment to 
Washington is for an indefinite period, it is presumed that it will be 
necessary to appoint a deputy to perform the duties of Chief Justice 
during his absence. Justice Darling acted in that capacity during 
Earl Reading’s recent absence in the United States. The official 
announcement of Earl Reading’s appointment says: “On the depar- 
ture on leave of Sir Cecil Spring-Rice, the King has been graciously 
pleased to appoint Earl Reading, Lord Chief Justice of England, to 
be his High Commissioner in the United States in the character of 
an Ambassador Plenipotentiary on a special mission, Lord Reading 
as High Commissioner and Special Ambassador will have full author- 
ity over the members of all British missions sent to the United States 
in connection with the active prosecution of the war, and the labors 
of such missions will be completely under his direction and control.” 
The War Mission in New York is said to be an enormous organiza- 
tion, and it is quite probable that Earl Reading will devote the most 
of his time to it, even though he resides in Washington, where he 
will be in touch, by private telegraph and telephone wires, with all 
departments of the Mission in New York. There will be regrets that 
Lord Northcliffe is not to return, as he did so much when here to 
stir up the patriotic effort of this nation, but, as he is to have charge 
of the War Mission in London, where it has been found necessary to 
keep Crewe House, the headquarters, open night and day, seven days 
in the week, in order that there may be no delay in communications 
with the United States, it may be he can be quite as useful there. 

At the opening of the Legislature on January 8, Governor Edge 
sent in three messages, each of them business-like and important. 
The salient points of these messages are as follows: 1. Urges ses- 
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sion of not more than eight weeks. 2. Advocates construction of 
Delaware River bridge between New Jersey and Pennsylvania and 
Hudson River tunnel between New Jersey and New York, with 
imposition of State tax for same after completion of highway fund. 
3. Calls for centralization of responsibility over penal and correctional 
institutions. 4. Asks classification of State and municipal employés 
under civil service, with standardized salaries and hours of employ- 
ment. 5. Seeks laws requiring all revenue-earning departments to 
turn the money into the State treasury to be checked out for such 
purposes as authorized by appropriations. 6. Recommends increas- 
ing of revenue by imposition of charges by certain departments for 
services rendered to the public. 7 Suggests changing of fiscal year 
to end June 30 instead of October 31. 8. Insists on passage of a 
“four-square” Local Option bill, with municipalities electing to stay 
“wet” given authority to further regulate excise matters. 9. Bespeaks 
careful consideration of the city manager plan of government for 
municipalities. 10. Desires creation of a State police force. 11. Asks 
further modification of corporation laws to make New Jersey more 
attractive to legitimate business. 12. Wants law limiting campaign 
expenditures to $25,000 for State candidacy and $5,000 for county 
candidacy, and use of schools as polling places. 13. Calls for amplifi- 
cation of the Workmen’s Compensation Act, hastening of the State 
highway building, broadening of the act permitting governing bodies 
to buy and sell food, poll tax exemption for soldiers, repealing of 
the resentencing power of judges and encouragement for home guard 
units. 14. Calls attention to frauds in Hudson County elections, says 
present method of selecting district election boards has proved a 
failure and submits a bill providing a new way for the choice of these 
officials and for a method of passing upon disputed ballots so that 
the intent of the voter shall be carried out. 15. Submits budget for 
the next fiscal year amounting to $8,828,656.98, which is $210,213.00 
below the estimated receipts of the State for that period. 16. Ex- 
presses satisfaction that the State is without debt of any kind, while 
the free balance in the treasury is the largest in the history of the 
State. 17. Recommends additions for the State Hospital for the 
Insane at Trenton, the State Home for Feeble-Minded and the Women’s 
Reformatory at Clinton Farms. 

There is no question that Governor Edge has already given the 
State, in his one year of executive office holding, a business instead 
of political administratiog. We do not wonder that it is gratifying 
to him that, at the close of the fiscal year, October 31, the State had 
a free balance in its treasury of $2,458,591.28, the largest in the his- 
tory of the State. He well says on this point: “In considering our 
financial policy, it must be a matter of pride and satisfaction to our 
citizens to realize that the State faces the unusual and trying times 
through which we are passing with absolutely no state debt of any 
kind, and in addition the largest free balance in the history of the 
State. When we review the financial reports of neighboring States 
and realize that in one, for instance, the annual budget requires an 
item of approximately $9,000,000 to provide for interest on borrowed 
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money or debt, the improvements represented thereby probably to a 
great extent obsolete or inadequate to the day, we must feel that our 
‘pay-as-you-go’ policy is well worth while. Our citizens are not asked 
to discharge the debt of their fathers, but rather to join in partner- 
ship in present-day developments, financed at the time, and to be left 
to posterity as this generation’s contribution toward a greater New 
Jersey. Enterprise and industry must not be halted, but at least for 
the advantages of the day we should pay and inculcate in those who 
follow the same spirit of self-dependency and ambition.” He esti- 
mates that the receipts to the State for the current year will be over 
$9,000,000, and, as the appropriations which he has recommended 
amount to over $300,000 less than this sum, it will be seen that there 
is a margin of safety for next year, provided the Legislature agrees 
to the budget. 


We are pleased to see that, in his chief message, the Governor 


' insists on the passage of a “four-square” Local Option bill, and that 


he also recommends that some method be devised by which the gross 
malconduct of some of the district election boards in the State may 
be prevented. The frauds in the recent Hudson county election, 
which resulted in some indictments, but acquittals through the con- 
duct of juries which did not observe the plain charges of Mr. Justice 
Swayze, show plainly enough that a reform is needed, not only in 
the appointment of the district election boards, but in their control 
by the Judges. It is found by experience that appointments made 
through civil service examinations do not prevent dishonest men from 
becoming members of these boards. The examinations cannot very 
well go to character, and yet it is most important that the qualification 
of character should enter into every case. Our election laws have 
always been troublesome, but there must be some way to secure 
fair elections, anc then counts according to the intentions of voters, 
and not -according to an ironclad rule made by the Legislature and 
necessarily adhered to by the Courts. The Governor has taken up 
these very points and emphasized them, and, in addition, had a bill 
prepared to meet his views, and submitted it for the action of 
the Legislature. In regard to this bill he said, in his message: 
“I have, therefore, prepared for your consideration a bill which 
permits the county organizations in the various counties of the State 
to recommend the names for appointment as election officers, but in 
order that such officers shall be removed from politics, the power of 
appointment of these officers is vested in a bipartisan county board of 
four members, appointed by the Supreme Court Justice for the Circuit 
of which such county is a part. The bill reserves to the county boards 
appointed by the Court the power of summary removal of district 
election officers, and further permits such county boards to insist 
upon the submission of other names if those first submitted are not 
satisfactory. Recounts may be authorized by the county board, to be 
conducted by the Justice of the Supreme Court, or by a Supreme 
Court commissioner designated by the Justice. The bill also provides 
a method of counting so-called marked ballots, vesting in the county 
board or Justice of the Supreme Court discretionary power governing 
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rejection of such ballots, to the end that the intent of the voter shall 
determine the judgment of the board or Justice, once the question of 
whether or not ballots are marked for the purpose of distinguishing 
the voter thereof, is settled. This is to remedy an evil which has de- 
veloped in every recount, and to permit intent, in the judgment of the 
Justice, to rule, rather than an inflexible law.” 


That the legislative session will be limited this year to not more 
than eight weeks is not an impossible proposition. It would do away 
with the usually unnecessary tinkering with existing statutes and 
please the people of the State immensely. The Governor’s influence 
in this direction is likely to have great weight. What we should like 
to see would be the introduction of a Constitutional amendment pro- 
viding for biennial instead of annual sessions. In war times there 
may be some reason for a session once a year, but, in times of peace, 
we shall certainly not be injured by following the example of our 
neighboring State of Pennsylvania and others, in extending the period 
between the sessions. Perhaps few of our legislative members realize 
that New Jersey is one of only seven States to have annual sessions. 
Forty-three have biennial sessions and one quadrennial; this number 
including the Territories. The reasons for annual sessions have long 
ago disappeared. 





The decision of the Supreme Court, as given in an opinion by Mr. 
Justice Bergen on December 24, upholding the constitutionality of 
what is known as the Edge Road Act, providing an estimated revenue 
of $15,000,000 for road purposes during the next five years, ought to 
give general satisfaction. The grounds for attack have never appealed 
to us as being well based, and the Court so finds. Presumably the 
matter will be taken before the Court of Errors and Appeals, and pos- 
sibly to the United States Supreme Court. The War has made doubly 
necessary the construction of first-class through routes in New Jersey, 
and as the litigation thus far had has in no way retarded the prepara- 
tory work in connection with the development of the road plans, it is 
to be hoped that these plans will now be pushed along as rapidly as 
possible. The constitutional questions disposed of by the Court’s 
decision are thus summarized in the syllabus of Mr. Justice Bergen’s 
opinion: 

1. “The statute of 1917 P. L. 41, which imposes, for State road 
purposes, a tax of one mil on the dollar on all real and personal prop- 
erty, upon which municipal taxes are assessed, levied and collected, is 
not unconstitutional because such classification does not include prop- 
erty which is subjected to taxes assessed, levied and collected by the 
State for its own use, under a statutory classification based upon its 
peculiar characteristics. 


2. “The main stem, and the value of the remaining property, 
including the franchise of railroad companies divided by statute, for 
the purpose of taxation, into first and fourth class railroad property, 
is not subject to the tax act imposed by the Act of 1917, but such ex- 
clusion is not in violation of the Constitution. 








































t" 
a t 














all 

of 
ing 
de- 
the 


ore 
yay 

und 

nce 

ike 

rO- 
ere 
ice, 
our 
‘jod 
lize 
ns. 
iber 
ong 


Mr. 
- of 
nue 
t to 
iled 
the 
»0S- 
ibly 
sey, 
ara- 
it is 
y as 
irt’s 
en’s 


‘oad 
rop- 
d, is 
rop- 

the 
1 its 


erty, 
, for 
erty, 
| ex- 











EDITORIAL NOTES. 5 


38. “Second-class railroad property is property upon which mu- 
nicipal taxes are assessed, levied and collected and therefore included 
in the classifications of the statute of 1917, imposing a State tax for 
road purposes. 


4. “The statute includes within its classification all property not 
otherwise segregated in classes, for the purpose of taxation, based 
upon the characteristics of the property, and not upon the status of 
the owner, although he may have an irrepealable contract with the 
State exempting him from the payment of local taxes, and therefore 
the property of the Society for Establishing Useful Manufactures in 
Paterson is within the classification established by the statute of 1917, 
although a tax for municipal purposes may not be collectable because 
of its contract with the State. 


5. “The shares of the capital stock of banking associations and 
trust companies are also within the classification provided by the 


_ statute under consideration.” 


In our issue of November last we referred to the subject of mis- 
taken identity in criminal prosecutions, and said that the case cited 
“may well raise the question whether every State ought not to have 
a law that, where a man is arrested as a criminal, but is finally shown 
to have been other than the actual criminal sought, and where he 
has expended money and time to clear up the fact that the case was 
one of mistaken identity, he should not be compensated by the State, 
at least to the extent of reimbursement of his expenditures.” At the 
time we had not seen and were not aware of the fact that a document 
known as Senate Document No. 974, printed by our Government, 
contained a lengthy and admirable paper by Mr. Edwin M. Borchard, 
Law Librarian of Congress, upon the subject of “European System of 
State Indemnity for Errors of Criminal Justice,” and with an appendix 
giving the actual text of statutes in Spain, Mexico, Portugal, Sweden, 
Denmark, Austria, France, Hungary and Germany; also the text of 
a bill introduced in Congress entitled “A Bill to grant relief to per- 
sons erroneously convicted in Courts of the United States,” with com- 
ments thereon. We have read this brochure by Mr. Borchard, 
together with some accompanying remarks by Mr. John H. Wigmore, 
Dean of the Northwestern University School of Law, with great 
interest, and wish it could be read by every member of every State 
Legislature. The time must come when justice to innocent men or 
women, who are improperly arrested, prosecuted and perhaps con- 
victed, must be done, but it can only be through the enactment of 
proper statutes in each State. 


It has long been our view, in which we are sure many members 
of the Bar concur, and, if we could get at the facts, that the majority 
of people who have business with the surrogate, or Orphans’ Court, 
that the surrogates of the various counties who “make good,” so to 
speak, being of proved efficiency, should be retained in office for as 
long a period of time as possible. In other words, it is not an office 
which should be considered changeable as to the incumbents because 
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of politics. There is something of the same nature to be said in 
relation to the clerk’s office, but the surrogate’s office is peculiarly 
sensitive to the disadvantages of official change. We are led again 
to this subject by a notice which appears in the columns of our 
department “Miscellany” in this issue, concerning the long period of 
incumbency in the surrogate’s office of Union county. Ex-surrogate 
Parrot, who declined running for another term last Fall, finished 
thirty years, which comprised six consecutive terms in that office, 
and in it won the esteem, not only of his immediate associates and 
friends, but of everyone in or out of the county who had business 
with him. His experience, as continued through these many terms, 
was invaluable both to executors, trustees, etc., of estates, and to 
young attorneys. The latter he always helped, and even older attor- 
neys relied upon his views as if they were stated law. It would 
probably not be wise to make the surrogate’s term of office one of 
thirty or even fifteen years, but it would be wise, on the part of party 
leaders, to see to it that efficient surrogates were never turned out of 
office simply for political reasons. As a matter of fact, in some 
counties the voice of political leaders has not been heard at election 
time. Take, for example, the county of Somerset, where last Fall 
an overwhelming Republican majority was given to the State Sena- 
tor, whereas the Democratic surrogate, who had been an incumbent 
of the office for one term and had “made good,” was re-elected by 
something like a thousand majority. 


The experiment of the New Jersey State Reformatory at Rahway, 
made the day before Christmas, of allowing forty convicts to go to 
their homes to observe a reunion with their families and such festivi- 
ties as might be had in welcoming them, was certainly a novel one. 
Whether it was one which should be practiced there and elsewhere 
occasionally is a question about which there will be two opinions, but 
at least it is interesting to know that in the case referred to every 
one of the convicts obeyed instructions and returned by noon of 
December 26th. The account of the occasion thus speaks of the 
selection: “Forty men, classified on the books of the institution and 
generally known to the world as murderers, pickpockets, jail breakers 
and safe blowers, had proved to the warden that they were normal 
human beings who had temporarily lost their grip in the struggle with 
life. So he gave them an opportunity to prove the truth of his theory. 
The fortunate forty were selected because of their conscientious work 
in road building in the general direction of Camp Dix, at Wrights- 
town. Although they were practically without guards, the men were 
reported to have worked more industriously than the well-paid road 
gangs. At the conclusion of each day’s work they voluntarily re- 
turned to the questionable hospitality of their cells.” 

We publish elsewhere a decision by Judge Lloyd of a Supreme 
Court case referred to him for trial in the Mercer Circuit, which should 
interest every municipality in the State. The action was by the State 
in behalf of the New Jersey State Board of Children’s Guardians 
against West Paterson Borough for the support of three children 
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who had been committed to that Board by the borough. The ques- 
tion was one of maintenance to be provided by the borough for the 
support of the three children. The 4th section of the Act of 1899 
(as amended in 1902, page 547), provides that it is the duty of the 
guardian, when such children shall become public charges, to place 
any or all of them in the care of some family in the State, or in some 
institution temporarily, until such provision in the family can be 
made; in both cases with or without the payment of board, and with 
or without indenture. There are provisions also to the effect that 
the child should be placed in a family, or in an institution of the like 
religious faith of the parents of the child. It will be seen, there- 
fore, that the State Board of Children’s Guardians is given the discre- 
tion to decide where the child shall be placed, either temporarily or 
permanently, and also as to the amount which shall be paid for 
maintenance of the child to the party or parties taking charge of it. 
The annual appropriation Act providing funds for the State Board 


- of Children’s Guardians does not provide any part of the mainte- 


nance of the children, the entire appropriation being for the mainte- 


"nance and conduct of the Board itself and its incidental expenses. 


The 6th section of the Act requires the freeholders of the various 
counties to provide a sufficient fund for the object of the Act in their 
respective counties for the support, care, education and mainte- 
nance of any such child, and states that said sum shall “not be less 
than $1.50 per week for each child.” Section 7 of the Act provides 
that it shall be the duty of the proper officer having jurisdiction in 
any county, township, borough, city or other municipality to provide 
for the expense of maintenance of such children, the sum “not to be 
less than $1.50 per week” for each child. It was contended on the 
part of the defendant that the Act meant that no more than $1.50 
per week should be a charge against any such municipality, but the 
Judge holds otherwise. 
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(N. J. Supreme Court, Monmouth Circuit, July 16, 1917). 
Deficiency Suit After Foreclosure—Statutory Notice—Breach of Covenant Against Encum- 
brances a Defense in Foreclosure and Thereafter Is Res Adjudicata, 
Case of Frances E. Matthews, Plaintiff, against Dora E. Emdin 
and Richard S. Peale, Defendants. 


Mr. Henry T. Stetson and Mr. William H. Osborne for Plaintiff. 
Mr. Thomas P. McKenna and Mr. Gilbert Collins for Defendant. 


DUNGAN, Circuit Judge: In this suit the defendant, Dora E. 
Emdin, answered. A jury was waived and the case tried before the 
Court. Most of the facts were admitted. 

It appears by the undisputed facts that, by deed dated November 
15, 1910, certain lots of land, numbered consecutively from 13 to 22 
inclusive, shown on a map on file in the clerk’s office of Monmouth 
county, entitled “Deal Park, Deal, Monmouth County, New Jersey, 
property of the Continental Investment Company, Niart Rogers, Civil 
Engineer and Surveyor, May 15, 1900,” and located in the township of 
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in the Chancery suit for the foreclosure of the mortgage. It seems to 
me there can be no doubt about the answer to that question. 

Beginning with the case of Shannon v. Marselis et al., 1 N. J. Eq. 
413, our Courts have uniformly held that, where a suit is brought to 
foreclose a purchase money mortgage and the deed conveying the 
property to the mortgagor contains a covenant that the premises con- 
veyed are free from encumbrances, the mortgagor is entitled to have 
a deduction made from the amount due on the mortgage for the 
amount of the encumbrances; or the foreclosure suit has been stayed 
in order to enable the mortgagee to obtain releases of such prior en- 
cumbrances. 

In Van Riper v. Williams, 2 N. J. Eq. 407, the Chancellor decided 
that the prior outstanding mortgage, which still remained an encum- 
brance upon the premises, “must be first removed before a decree for 
foreclosure and sale can in equity be ordered.” 

_ Woodruff v. DePue, 14 N. J. Eq. 168, is another case on the same 
point. 

In Dayton v. Duzenbury, 25 Eq. 110, the judgments, which were 
liens prior to the mortgage under foreclosure, were greater than the 
amount of the mortgage. The Court said: “Under the circumstances 
a decree cannot be made for the complainant directing a deduction of 
the amounts due on the judgments from the amount due on the mort- 
gage. This suit must, therefore, be stayed until the premises shall 
have been released from the lien of the judgments.” 

In Stiger v. Bacon, 29 Eq. 442, referring to the prior mortgage, 
the Court held: “This suit, therefore, must be stayed to afford Mrs. 
Stiger [the complainant] an opportunity to obtain a release of the 
land from that mortgage.” 

These cases, Van Riper v. Williams, Dayton v. Duzenbury and 
Stiger v. Bacon, lead to the suggestion that, if this defense had been 
interposed in the foreclosure suit, plaintiffs herein would have had 
the opportunity at least to endeavor to obtain releases from the 
mortgages of the Mutual Life Insurance Company of New York and 
the Winsor Trust Company. 

The case of Baudendistel v. Zabriskie’s Executors, 50 N. J 
Eq. 453, illustrates the difference between cases where the deed of 
conveyance contains only covenants of warranty and those which 
also contain covenants against encumbrances. The Court said, with 
respect to the covenants for quiet enjoyment and warranty, it was 
deemed that “inasmuch as they were not broken until an eviction 
had occurred, they were to be discriminated from a covenant against 
encumbrances, which, if 1t had been present on this occasion, would, 
according to a train of decisions which were cited” [undoubtedly the 
decisions above quoted], “have established the right set up by the 
mortgagor.” In that case there was no covenant against encum- 
brances only of quiet enjoyment, general warranty and further as- 
surance. The Court said further: “In such a situation the under- 
standing is that the grantor does not stipulate that the premises are 
free from liens, but that, to the contrary, if liens exist and the grantee 
shall be ejected under them, the grantor will indemnify him for such 
damage.” 
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In Kuhnen v. Parker, 56 Eq. 286, Vice Chancellor Stevens has 


collected the cases illustrating the difference between a covenant 


” 


against encumbrances, “broken as soon as it is made, 


and a cove- 


nant of warranty, “which is not broken until there is an eviction.” 
From these cases there would seem to be no doubt that the 
defense of these prior liens could properly have been set up by the 
defense in the Chancery suit for the foreclosure of the mortgage; and 
that, if it had been properly set up, a reduction might have been made 
from the amount of the mortgage, or, more properly, perhaps, since 
these prior mortgages were larger than the mortgage under fore- 
closure, the foreclosure proceedings stayed for a reasonable time until 
the complainants had had opportunity to secure releases from these 


prior mortgages. 


It is insisted, however, on behalf of the defendants, that in the 


~~ Appeals held that (quoting from defendant’s brief): “In the absence 
of fraud, eviction or its equivalent was necessary in each case, even 


i 
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though there was a covenant against encumbrances.” 





And the first 


syllabus of that case is cited as authority for that contention. It 
may be that there is some justification for that contention if only 


' the syllabus be read. Although leases have been held to be encum- 


brances within the meaning of the covenant against encumbrances, 
yet the Court seems to hold that, under the peculiar facts of that case, 


~~ what the defendant had shown was a breach of the covenant of war- 
| ranty rather than of the covenant against encumbrances. 


At page 


688, second column, the Court says: “Counsel for the appellant insists 
that the existence of these mineral grants upon record and in full 
force, as he claims, is a clear breach of the covenants of warranty 
contained in the deed made to his client,” and that “up to the time of 
the hearing . . . the appellant was in the possession of the property, 
he had not been ejected nor disturbed in his possession, and no claim 
had been made to it by anyone since their purchase by the appellant. 
The test leaves it in some doubt whether even the McKane-Kemball 
lease remained as a valid encumbrance upon the premises at the time 
of the conveyance to the appellant. No evidence was given tending 
to show that the existence of the supposed lease had been an actual 
detriment to the appellant in hindering the sale of the premises by 


him or by causing a depreciation in its value.” 


_ It is true, the Court said, following the last quotation: “But 
it must be admitted that the lease just named, having had its exist- 
ence recognized in several deeds constituting the chain of title . 

is a sufficient cloud upon the title or encumbrance upon the premises 
to raise the question of the validity of the defense set up by the 
answer in proofs,” yet immediately after this statement occurs the 
first quotation from the case. That the case was considered from 
the standpoint of a breach of the covenant of warranty is evidenced 
by the cases cited, all of which hold that the defense of a breach of 
the covenant of warranty is not available in the foreclosure of a 


purchase-money mortgage, unless there has been an eviction by title 
paramount or an action is pending to try the title to the mortgaged 
premises; and all of which were decided prior to Baudendistel v. 
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Zabriskie’s Executors and Kuhnen v. Parker, which are authority for 
the propriety of the defense sought to be interposed in this case, being 
set up in a suit for the foreclosure of a purchase-money mortgage. 
It is to be noted, although cases have since been decided involving 
substantially the same question as this, that there is not a single 
case decided since which cites Frenche v. McConnell. I am, there- 
fore, inclined to think that the case of Frenche v. McConnell was not 
intended to change the principle laid down in the prior cases. 
But it is insisted, on the part of the defendants, that they had no 
knowledge of these prior mortgages at the time of the conveyance 
of the property to them, nor at the time of the foreclosure suit. But 
it appears that by deed dated November 15, 1910, Dora E. Emdin, one 
of the defendants, acquired the interest of Richard S. Peale in lots 
15 and 20, and so became the sole owner of those lots subject to the 
mortgage of the Continental Investment Company, which was sub- 
| sequently released; and that, by release dated November 25, 1910, 
, the Mutual Life Insurance Company of New York released from its ~~ 7 
mortgage to the Continental Investment Company these two lots, 
and by release dated the 15th day of November, 1910, the Winsor 
Trust Company released from its mortgage to the Continental In- , 
vestment Company the same two lots. These releases at the trial 
were produced by the defendants, and are exhibits D7 and D8 re- | 
spectively, so that Mrs. Emdin would be chargeable with knowledge 7% 
of the existence of these mortgages when the releases were delivered : 
to her. When these releases were delivered to her does not appear; 
but it does appear by the testimony of Mrs. Emdin that, before the 
sale under the foreclosure proceedings, she had knowledge of the 
existence of these mortgages of the Mutual Life Insurance Company 
of New York and the Winsor Trust Company, and even-though she 
had no knowledge of them at the time of the hearing upon the fore- 
closure suit, if prompt action had been taken when she acquired 7% 
that knowledge there can be no doubt but that the sale of the premises 
would have been stayed and she afforded an opportunity to raise in “9 
the Court of Chancery the defense which she attempts to raise in 
this suit. 

My view is that the defense here interposed could and should 
properly have been raised in the foreclosure suit; that the decree 
of that Court rests on a decision of the same question, substantially, 
which is here presented for decision, viz., the amount due on the 
bond and mortgage; that the defendant, having failed to raise that 
defense in that Court, and itghaving therein been adjudged that the 
amount due upon the plaintiff’s bond and mortgage at that time was 

24,263.10, that decree is res adjudicata in this suit; and that, there- 
) fore, the plaintiff is entitled to recover of the defendants the sum of 
$25,005.03, with interest from the 4th day of November, 1915. 
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An oral agreement by the parties to a promissory note, the one 
to keep the amount called for and pay interest thereon for a specified 
time after the note falls due, and the other to permit him to do so, is 
held in Lahn vy. Koep, 52 L.R.A. (N.S.) 327, to constitute a valid ex- 
tension for the time specified. 
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HART V. WILHELMS. 


HART v. WILHELMS. 
(Union Common Pleas, Dee. 12, 1917). 
Workmen's Compensution—Kailroad Accident—Amputation of Leg—Injury in Course of 
Empwoyment, 
Case of Arthur Hart, Petitioner, against Henry Wilhelms et al., 
trading under the name of Wilhelms & Sons, Defendants. Petition 
filed under Workmen’s Compensation Act. 


Mr. John Winans for Petitioner. 
Mr. Isidor Kalisch for Defendant. 


CONNOLLY, J.: The petition in this proceeding was filed by 
the petitioner against the detendants, to recover compensation under 
the Workmen’s Compensation Act for a disability which arose out 
of and in the course of his employment. 

The testimony for the petitioner shows that he went into the 
employment of the defendants about a week before the accident, 
as a common laborer, and was engaged at work in the yard of the 
Samuel L. Moore and Sons Company, near First street, in the city 
of Elizabeth. On December 18, 1916, he was placed at work at a 
place between the Staten Island Sound and Front street, in the same 
city, and upon the premises of the last-named Company. On the day 
of the accident he was engaged in grading the ground around a 
building which was in course of erection. This was at a point on the 
Moore Company’s plant where he had not previously worked. About 
two hours after he went to work, or about ten o’clock in the morn- 
ing, he was obliged to go to a toilet, and knowing there was a toilet 
on that part of the plant lying between Front and First streets, he 
started to go there. In doing so he had to cross a railroad track 
which occupies the roadway of Front street. He attempted to go 
between railroad cars which were standing on the track, where they 
were separated. While doing so and going between the bunkers, the 
cars moved, catching his left leg, and producing an injury that re- 
quired the leg to be amputated below the knee. He was confined 
to the hospital where he was taken for a period of twelve weeks 
and a day. He was also compelled to keep to the bed at his home for 
a period of five weeks after leaving the hospital. 

The testimony for the defendants shows that a toilet had been 
erected for their workmen about a hundred feet distant from the place 
where the petitioner was engaged at work, and that it was used by 
the men employed there by the defendants; that the toilet had a 
sign on it designating the character of the place; that the petitioner 
was engaged excavating earth inside of the building which was in 
course of erection and not on the outside, and that the toilet was 
visible from the outside of the said building. 

The defendants now seek to avoid the payment of compensation 
on the ground that they had furnished toilet facilities which were 
accessible to the workmen without crossing the railroad, and that 
petitioner should not have attempted to go to the toilet in the yard 
on the opposite side of the track. 

I cannot accept the views of the defendants in arriving at my 
conclusions. The petitioner worked for the first time, on the side of 

































































I4 THE NEW JERSEY LAW JOURNAL. 


the railroad track where defendants had caused the toilet to be erected, 
on the morning of the accident, and was working there for about two 
hours when the accident happened. The petitioner had worked dur- 
ing the previous week on the other side of the track, and was ac- 
quainted with the location of the toilet there. It does not appear 
that he was informed by anyone as to the place between Front street 
and the Sound. Nor does it appear that workmen were not at 
liberty to go to either place. The fact that there was a railroad track 
on Front street, the crossing of which was accompanied with some 
degree of danger, is not sufficient to defeat the petitioner’s claim. It 
may be that by exercising more care he could have informed him- 
self of the facilities furnished by the defendants on the side of the 
track where he was employed, but this was not such conduct as 
would induce the Court to deny him compensation. The whole plant 
on either side of the track belonged to the Company for which the 
defendants were working as contractors, and it appears that their 
work was not confined to one side of the track. This is not a case 
where the petitioner acted in disobedience of orders; the most that 
can be said is that he failed to exercise all his powers of observation. 
When we consider that he was a man of sixty-two at the time of the 
accident, it is doubtful whether he was even negligent in this respect. 

Counsel for the respective parties rely upon the case of Zabriskie 
v. Erie Railroad Company, 86 N. J. L. 266, but the facts in that case 
do not run parallel with the facts here. The petitioner having no 
knowledge of the location of the toilet between the Sound and Front 
street was not outside the scope of his employment when he attempted 
to cross the tracks, in order to get to the only toilet of which he had 
any knowledge. The evidence demonstrates to my mind that the 
injury he sustained arose out of and in the course of his employment. 

I find that the petitioner has sustained a total disability of the 
left leg below the knee, and that he is entitled to temporary dis- 
ability for eighteen weeks less the first two weeks. He is also en- 
titled to recover the sum of fifty dollars, for the first two weeks for 
hospital and medical services. 

Petitioner was receiving fifteen dollars a week as wages at the 
time of the accident, and compensation will be allowed him for 50 
per cent. of this amount per week, or seven dollars and fifty cents a 
week for one hundred and twenty-five weeks. The allowance for 
temporary disability will run at the same rate. 

The attorney for the petitiener will be allowed one hundred dol- 
lars for his legal services rendered to petitioner. 

Costs to be paid by the defendant. 

Petitioner may enter judgment in accordance with these con- 
clusions. 





A municipal corporation is held not liable, in Bernstein v. Mil- 
waukee, L. R. A. 1915C, 435, for injury to a child on a playground 
maintained by it because of the negligence of an attendant in permit- 
ting him to use apparatus designed for the use of older children, and 
which was dangerous for him to use. 
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EMPIRE STEEL & IRON CO. V. MERONOUK. 


EMPIRE STEEL & IRON CO. v. MERONOUE. 


(Warren Common Pleas, December, 1917) 
Workmen’s Compensation—Injury— Resulting Insanity— Presumptione— Compensation, 


Case of Empire Steel & Iron Company, Petitioner, against Peter 
Meronouk, otherwise known as Peter Moronock, Respondent. Peti- 
tion filed under Workmen’s Compensation Act. 


Messrs. King & Vogt for Petitioner. 
Mr. William C. Gebhardt for Respondent. 


ROSEBERRY, J.: The petition is filed by the employer to fix the 
compensation for an employé for an injury received on the 15th day of 
June, 1916, by falling down the shaft of the Washington mine of the 
petitioner, which arose out of and in the course of the respondent’s 
employment by petitioner, of which the petitioner had knowledge at 
the time of the injury. 

The respondent is a minor, and Walter Kul was duly appointed 
his guardian to appear, answer and defend this suit for him. No 
answer has been filed, but leave was obtained to file an answer without 
delaying the trial of the cause. The petitioner and respondent ap- 
peared by their attorneys and proceeded to try the cause. It appears 
by the testimony that the petitioner was paying the respondent at the 
rate of seventeen dollars and fifteen cents ($17.15) per week preceding 
the date of his injury. 

The injury was a cut on the head about two and one-half inches 
long, about one-third of which was cut to the skull. He was taken to 
the Easton (Pa.) Hospital suffering from this scalp wound and con- 
cussion of the brain, although there was no fracture of the skull. He 
was discharged after two weeks in the hospital as cured. He com- 
plained, however, of a feeling of dizziness and was unable to work, and 
later became insane and was and is now confined in the State Hos- 
pital for the Insane at Trenton, N. J. 

There is no direct evidence connecting the insanity with the in- 
jury except as stated. It has been held that the burden of proof is 
upon the claimant, under the Workmen’s Compensation Act, to estab- 
lish by a preponderance of evidence the essential facts to warrant pay- 
ment of compensation under the Act. But this burden of proof is not 
necessarily by direct evidence, for it is quite well established that 
inferences of fact may be drawn by the Court. 

It does not mean, as was said by Lord Loreburn in Marshall v. 
The Wild Rose (1910), A. C. 486, 3 B, W. C. C. 514, “that he must 
demonstrate his case. It only means, if there is no evidence in his 
favor upon which a reasonable man can act, he will fail.” If the evi- 
dence, though slight, is yet sufficient to make a reasonable man con- 
clude in his favor on the vital points, then his case is proved. The 
rational mind must not be left in such uncertainty that the essential 
elements are not removed from the realm of fancy. 

Standard Accident Insurance Co. v. Lundin Steel Casting Com- 
pany, 220 Mass. 526, 108 N. E. 466. This case says: “Where there fol- 
lows as the direct result of a physical injury an insanity of such vio- 
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lence as to cause the victim to take his own life through an uncon- 
trollable impulse or in a delirium of frenzy, ‘without conscious volition 
to produce death, having knowledge of the physical nature and conse- 
quence of the act,’ then there is a direct and unbroken causal connec- 
tion between the physical injury and the death.” 

In this case the conclusion is inevitable that the insanity of the 
respondent is the result of the injury. 

There is no new and independent agency which breaks the chain 
of causation arising from the injury. 

The question is presented whether the compensation should be 
for a temporary or permanent disability. The maximum length of 
time for a temporary disability is three hundred weeks, while for a 
total and permanent disability it is four hundred weeks. 

The presumption of law is that, when a man is proved to be in- 
sane, it will continue to so exist until shown to the contrary. State v. 
Spencer, 21 N. J. L. 196, 210; Lawson on Presumptive Evidence, p. 
179, rule 31. 

I must, therefore, conclude that the respondent’s insanity is per- 
manent, although, as a matter of common knowledge, it is usually, in 
most cases, of a temporary nature. 

If the Court should hold the physical disability was temporary, 
then the maximum length of time is three hundred weeks, while at the 
same time it might be total and permanent, which would allow four 
hundred weeks more. The award of compensation may be modified 
at any time after one year from the date when the same became oper- 
ative. It may be reviewed upon the application of either party on the 
ground that the incapacity of the injured employé has subsequently 
increased or diminished. 

The case of Nitram Co. v. Creagh, 84 N. J. L. 243, 86 Atl. Rep. 
435, is authority for the proposition that compensation for temporary 
disability and partial or total permanent disability may exceed four 
hundred weeks. In this case an award could be made, first, for tem- 
porary disability, which might run for three hundred weeks, and then, 
if the insanity continued, which was total and permanent, a further 
allowance of compensation for four hundred weeks. If it were not for 
the above case it would be hard to believe that the spirit and reason 
of the Act would give such elasticity for judicial action that the Court 
could allow seven hundred weeks. 

The Court will award compensation to respondent for four hun- 
dred weeks, on the ground’ that the presumption is that the injury, 
with consequent insanity, is a total and permanent disability from the 
time of the injury, at the rate of eight dollars and fifty-seven cents per 
week. 

The petitioner shall be allowed on such payment the sum of two 
hundred and ninety-one dollars and thirty-eight cents paid to the re- 
spondent before his insanity. Medical and hospital services and medi- 
cines for first two weeks were furnished by petitioner. 

Such payments shall be held in abeyance until the respondent is 
restored to his right mind, or made to his guardian to be appointed by 
the proper Court, to be disposed of according to law. 
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JACOBSEN V. PETERSON. 


JACOBSEN v. PETERSON. 


(Perth Amboy District Court, Dec. 17, 1917). 
Action on Contract—Overlooking Judgment Lien—Negligence. 


Case of S. Martin Jacobsen, Plaintiff, against Peter A. Peterson, 
Defendant. On Contract. 


Mr. Leo Goldberger for Plaintiff. 
Mr. Peter A. Peterson pro se. 


HOMMANN, District Court Judge: The plaintiff sued the 
defendant, who is a counselor-at-law, in an action on contract, to 
recover the sum of $176.77 for money had and received by the defend- 
ant for the use of the plaintiff, which had not been accounted for, 
and $380, being the amount of a judgment which the plaintiff claims 
that he was obliged to pay to release a piece of real estate which he 
had owned from the lien of the judgment, and for which defendant 
was liable for his negligence in failing to report the same as a result of 
a search the defendant had made for the plaintiff at his request. 

The excess over the sum of $500 was waived. 

The defendant filed a set-off claiming that he had accounted to 
the plaintiff for all the money which he had received, and was entitled 
to a balance due him of $6.93. 

On the trial of the cause the dispute between the parties over 
the moneys collected arose over their failure to agree on certain 
collection fees which the defendant claimed and to which I find that 
he is entitled. The defendant’s set-off of $6.93 was overcome by a 
further amount which the plaintiff brought, which was not em- 
braced in the amount he claimed in his state of demand, of $7.70, and 
which I allow, leaving an indebtedness of the defendant to the 
plaintiff on the first count of seventy-seven cents. 

Concerning the judgment, the evidence was that the plaintiff 
desired to obtain the title to a piece of real estate which was subject, 
as he knew, to a building loan association mortgage for about sixteen 
hundred dollars, and to a further mortgage to him of some three hun- 
dred and sixty dollars, and that the defendant, in making a search 
of the title, overlooked a judgment which was a lien upon the prem- 
ises in question. Notwithstanding this fact, the plaintiff, immedi- 
ately after obtaining title to the premises, secured a mortgage loan 
for a sufficient amount to discharge the building loan mortgage. The 
attorney for the mortgagee in that case also overlooked the judgment, 
and plaintiff shortly thereafter sold and conveyed the property to a 
purchaser, and it was not until after the conveyance had been made 
to the purchaser from the plaintiff and the consideration money paid 
over that this judgment was discovered. The plaintiff then, some- 
time after his attention had been brought to the fact of the existence 
of the judgment, paid the same, and now seeks to recover the sum 
of $380 from the defendant. The evidence further shows that when 
the plaintiff sold the property the profit he made on the sale was 
sufficient to pay the judgment and still leave him about $40 to the 
good. My finding is that, on this count the plaintiff failed to show 
any direct loss by reason of the alleged negligence of the defendant, 
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and that all he is entitled to on this account is a judgment of six cents. 
Keuthan v. St. Louis Co., 101 Mo. A. 173, S. W. 334. 
Judgment for the plaintiff for 83 cents. 





CITY OF PASSAIC v. ERIE RAILROAD CO. 


(Board of Public Utility Commissioners, Nov. 5, 1917). 
Railroad Station Facilitiee—Effect of the War Considered. 


In the matter of rehearing the complaint of the City of Passaic 
against Erie Railroad Company, in reference to stational facilities at 
Passaic Park. 


Mr. Albert O. Miller, Jr., for the City of Passaic. 
Mr. Theodore H. Burgess for the Erie Railroad Company. 


THE COMMISSION: The original application in this case was 
made by the city of Passaic, alleging that the Erie Railroad Company 
failed to furnish adequate and proper service at Passaic Park station, 
and did not maintain its property in such condition as to enable it to 
do so. 

The report of the Board was filed July 18, 1917, directing the Erie 
Railroad Company to advise the Board within ten days whether it 
would, and within what time, build the station, and stated that unless 
the Company, within ten days, stipulated to do this work within a rea- 
sonable time, an appropriate order would be entered. 

At the first hearing the Railroad Company admitted that there 
was need of additional stational facilities, but claimed that work of this 
character should be postponed until after the war. The Board de- 
clined to allow the Railroad Company to postpone the erection of the 
station until after the war, on the Company’s assertion that it should 
be relieved of its duties by reason of the war, without definite proof as 
to just what burdens had been placed upon it by governmental author- 
ities. 

The application for rehearing was based on the allegations in the 
petition, that the Company could, and would, furnish specific and 
definite proof why the construction of said station should be deferred 
until after the war. 

The Board ordered a rehearing, and due notice was given the City 
of Passaic. 

It developed at the hearing, by detailed proof, that the Erie 
Railroad Company is, and will be for some time, taxed to its utmost 
capacity in the movement of troops and supplies necessary to carry on 
the war in which the United States of America is at present engaged, 
and that governmental agencies have called upon the Erie Railroad 


’ Company, to co-operate with it in every possible way successfully to 


carry on the war. It was shown also that, in the furtherance of this 
policy, the Erie Railroad Company is conserving its resources, and 
that numerous improvements, including desirable ones, similar to the 
improvements in question, are being postponed. 

There was no proof submitted to contradict this testimony. 

The Board is of the opinion that there is need of new stational 
facilities at Passaic Park, and that the building of the new station was 
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unnecessarily delayed for a long period of time by the Eire Railroad 

Ompany, but, inasmuch as definite and substantial proof was given 
by the Erie Railroad Company of the great demands made upon it by 
the United States authorities by reason of the war, we conclude that 
the duty of the Railroad Company to its patrons in respect to said 
Station is superseded at this time by its duty to the nation. 

We will, therefore, temporarily relieve the Erie Railroad Com- 
pany of its duty to provide additional stational facilities at Passaic 
Park, as detailed in the previous report filed by this Board, until the 
further direction of the Board. As early, however, as conditions war- 
rant, the Board will require the building of said station. 





IN RE CENTRAL PASSENGER RAILWAY CO. 


(Board of Public Utility Commissioners, Dec. 19, 1917). 
Leasing of Trolley Line—Acquiring Franchise at Judicial Sale Under Common Law Exe- 
cution—Legislative Requirements. 
In the matter of the application of Central Passenger Railway 
Company for approval of agreement between Venice Park Company 
and the Central Passenger Railway Company. 


Mr. L. R. Isenthal for Central Passenger Railway Company. 
Mr. Joseph B. Perskie for the City of Atlantic City. 


THE COMMISSION: The petition of the Central Passenger 
Railway Company seeks the approval of this Board of an agreement 
or lease made by the Venice Park Company with the Central Pas- 
senger Railway Company, leasing to the Central Passenger Railway 
Company its trolley line, comprising rails, poles, wires, cars, fran- 
chises and other property formerly owned by the Venice Park Rail- 
way Company. 

The Central Passenger Railway Company and also the Venice 
Park Railway Company were incorporated under the Street Railway 
Act, P. L. 1886, p. 185; Comp. Stat. Vol. 4, p. 4998. 

The Central Passenger Railway Company operates a trolley 
line within the limits of the city of Atlantic City, beginning at the 
intersection of the Boardwalk with the ocean end of Virginia Avenue; 
thence extending northerly on Virginia Avenue to Adriatic Avenue; 
thence westwardly on Adriatic Avenue to South Carolina Avenue, 
and thence southwardly on South Carolina Avenue to the intersection 
thereof with the Boardwalk. 

The Venice Park Railway Company formerly operated a trolley 
line also within the limits of the city of Atlantic City in a section 
commonly known as Venice Park, which line intersected the line of 
the Central Passenger Railway Company at Adriatic Avenue and at 
South Carolina Avenue. 

It appears that the Venice Park Company, a real estate 
development company, financed the Venice Park Railway Company 
and finally reduced the indebtedness of the Venice Park Railway Com- 
pany to the Venice Park Company to judgment, and purchased at 
sheriff sale under execution against the Venice Park Railway Company 
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all its property, including rails, poles, wires, cars and other parapher- 
nalia and equipment and also its franchises. 

It also appears that the Venice Park Railway Company was in- 
corporated and constructed its lines and equipment to serve especially 
that part of the city of Atlantic City known as Venice Park, and that 
trolley service in that locality is necessary, especially so during the 
summer months. 

Application is made to this Board for the approval of the lease 
or agreement under Section 18, paragraph (h) of the Act concerning 
Public Utilities, (P. L. 1911, p. 374) which provides: 

“18. No Public Utility as herein defined shall (h) without the 
approval of the Board sell, lease, mortgage, or otherwise dispose of 
or encumber its property, franchises, privileges or rights, or any part 
thereof ; nor merge or consolidate its property, franchises, privileges or 
rights, or any part thereof, with that of any other public utility as 
herein defined. Every sale, lease, mortgage, disposition, encum- 
brance, merger or consolidation made in violation of any of the pro- 
visions hereof shall be void and of no effect. Nothing herein con- 
tained shall be construed in any wise to prevent the sale, lease or 
other disposition by any public utility as herein defined of any of its 
property in the ordinary course of its business.” 

The question here raised is whether the Venice Park Company 
can acquire title to a franchise at a judicial sale by virtue of a com- 
mon law execution, and then lease that franchise, together with the 
physical property, to an operating company. 

The Venice Park Company undoubtedly did acquire at the judi- 
cial sale the physical property of the Venice Park Railway Company, 
and the physical property, as such, the Venice Park Company has a 
right to lease. The difficulty here presented is the acquiring and 
leasing by the Venice Park Company of the franchise of the Venice 
Park Railway Company, for, unless the franchise passes under the 
lease, the Central Passenger Railway Company certainly cannot 
operate over the tracks formerly owned by the Venice Park Railway 
Company, even though it does acquire under the lease the physical 
property. 

A franchise cannot be acquired except by legislative sanction and 
even though an individual or corporation acquires the right to the exer- 
cise of a public franchise, that right must be the subject of legislative 
enactment. McCarter v. Vineland Light, etc., Co., 72 N. J. Eq., 767; 
Aff. 73 N. J. Eq., 703. 

Therefore, whether the Venice Park Company acquired, in the 
manner herein indicated, the franchise formerly of the Venice Park 
Railway Company, is the pertinent inquiry. 

An examination of the Street Railway Act, cited supra, dis- 
closes no authority. A supplement to that Act (P. L. 1891, p. 64; 
Comp. Stat. Vol. 4 p. 5007) provides for a judicial sale of a trolley 
franchise by virtue of a decree of the Court of Chancery, but does 
not include judicial sales under common law executions. That supple- 
ment does not apply to this case. 

Neither is there any authority for the sale of a franchise under 
a common law execution by virtue of the Act respecting executions 
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(Comp. Stat. Vol. 2, p. 2243). The Board fails to find any statutory 
authority for the judicial sale of a franchise under a common law 
execution and, therefore, concludes that the Venice Park Company 
did not acquire title to the franchises of the Venice Park Railway 
Company at the judicial sale in question. Having acquired no title 
to the same, of course, it cannot be the subject of a lease between the 
Venice Park Company and the Central Passenger Railway Company. 

If it is assumed that the Venice Park Company did acquire title 
to the franchise at the judicial sale under a common law execution, 
there is still another serious objection to approving the lease. 

It is to be noted that the Venice Park Company was incorporated 
under the General Corporation Act (Revision 1896, Comp. Stat. Vol. 
2, p. 1595), and that Act contains no provision authorizing a corpora- 
tion incorporated therein either to acquire or exercise a trolley fran- 
chise. 

In Fogg v. Ocean City, 74 N. J. L. (45 Vr.) p. 362, it appears 
that the Ocean City Utilization and Sewage Company was incorpo- 
rated under the General Corporation Act, cited supra, and attempted 
to lay sewers in the public streets. The Court, at page 366, says: 
“There is another equally serious objection to the ordinance. The 
new company is organized under the General Corporation Act of 
1896, and while its purpose is undoubtedly lawful within the meaning 
of the supplement of 1899 (P. L., p. 473) it can have no powers not 
conferred by the Act under which it is organized. That Act contains 
no provision authorizing a corporation organized to lay sewers in 
the public streets, and the provisions of the certificate of incorpora- 
tion authorizing it to construct, maintain, and operate a system of 
sewerage in Ocean City, cannot confer upon it a power not given by 
the Act. The fact that the Legislature has provided for the incorpora- 
tion of sewer companies which desire to construct, maintain, and 
operate a system of sewerage in the municipalities of this State, and 
has by that Act required a compliance with certain conditions in- 
tended to protect the public, is proof that it was not the intent that 
such a power should exist under the General Corporation Act. The 
present General Corporation Act is a revision of statutes which 
existed prior to the passage of the Act of 1890. At that time the then 
existing General Corporation Act, like the present, authorized the 
incorporation of a company for any lawful business and purpose 
whatever.” 

So here the Legislature has indicated by legislative enactment 
(St. Ry. Act; amendments and supplements thereto) the manner 
in which a franchise may be acquired and exercised, and the fact 
that these legislative enactments require a compliance with certain 
conditions intended to protect the public is proof that it was not the 
a that such a power should exist under the General Corporation 

ct. 

For the reasons above stated, this Board withholds its approval 


of the lease submitted, and will dismiss the petition. An order will 
so enter. 
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IN RE SEASHORE GAS CO. 


(Board of Public Utility Commissioners, Nov. 3, 1917). 
Proposed Discontinuance of Gas Plant—Obligations to the Public— Recommendation. 


In the matter of the proposed discontinuance of service by Sea- 
shore Gas Company of Sea Isle City. 


Mr. Eugene C. Cole for Sea Isle City. 


Mr. Michael A. Maloney for Seashore Gas Company of Sea Isle 
City. 


THE COMMISSION: This matter came before the Board in 
the nature of a protest by John Gilroy, attorney for certain stock- 
holders of the Seashore Gas Company of Sea Isle City, against the 
proposed discontinuance by the Seashore Gas Company of Sea Isle 
City of the operation of its gas plant on and after October 15, 1917. 
The matter was set for hearing, and notice given the Seashore Gas 
Company of Sea Isle City, John Gilroy and the Borough of Sea Isle 
City. 

— was held at Trenton, and the proposed discontinuance of 
service was contested by the borough of Sea Isle City and its citizens, 
who desire a continuance of service. The reason advanced by the Sea- 
shore Gas Company of Sea Isle City why there should be a total dis- 
continuance of service is, that there is not a sufficient financial return 
for the giving of service, and that the company is being operated at 
a loss. 

It is fundamental that a utility has certain privileges given it in 
return for services it renders or is supposed to render the public, and 
that acceptance of special privileges and favors from the public creates 
consequential obligations of public service on its part. For some time 
past it has been held by this and other similar bodies in contrast with 
the previously prevailing encouragement of competition, that, so long 
as a utility gives proper service, it should be protected in the matter of 
competition in the territory served, because, it is observed, one com- 
pany can in most cases serve the public more economically than many. 
This rule of protection crystalizes into the present principle that legal 
monopolies carry with them consequential obligations of public serv- 
ice. If the rule were otherwise, a utility could monopolize a territory, 
eliminating a competing company therefrom, and discontinue service 
whenever it considered it unprofitable, to the detriment and jeopardy 
of the consumers served, and to other utilities, which prior thereto, 
might have been willing to serve the territory in question. 

While the Board is desirous of co-operating with utilities who 
serve, and consumers who are served, by protecting the interests of 
all concerned, public interest requires that discontinuance of service 
should not be permitted unless the proposed discontinuance is in every 
respect on a sound, equitable basis. Before a utility is allowed to dis- 
continue service, the Board must be satisfied that the utility in ques- 
tion has exhausted every possible effort to give the service required; 
otherwise the name “public utility” meaning public usefulness, is a 
misnomer. 
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In line with the foregoing general statement, the Board must be 
satisfied by sufficient proof that every effort has been made by the 
utility to carry out its duties as such, before discontinuance of service 
is permitted. 

We are satisfied in this case that the Company has not exhausted 
every reasonable effort to carry out the affirmative duties which the 
law imposes on it. If the Company is giving the service at a loss, it 
could resort to an application for an increase in rates, which would be 
given consideration by the Board. 

No such application has been made since June 8, 1915. At that 
time an application was made to increase the price of gas from $1.25 
per cu. ft. to $1.75 cu. ft., which application was denied, but an increase 
from $1.25 per cu. ft. to $1.50 per cu. ft. was granted. 

Since the date of said report, prices of fuel, materials and labor 
have risen. 

The Board finds and determines that the Seashore Gas Company 
of Sea Isle City is not warranted in discontinuing service, and should 
continue to give service in the territory it supplies. 

The Board recommends that, if the Company desires to be re- 
lieved of its duties, it negotiate with some other utility having the 
legal right to give the service required, or that the petitioner and the 
borough of Sea Isle City negotiate with each other, to the end that 
service should be continued. 

An order will be made in accordance with this determination. 





STATE v. WEST PATERSON BOROUGH. 


(N. J. Supreme Court, Mercer Circuit, December 7, 1917). 
Maintenance by Municipalities of Poor Children Placed in Charge of Board of Children’s 
Guardians—Construction of Statute. 
Mr. Francis H. McGee (representing the Attorney-General) for 
the State. 


Mr. Jacob Veenstra for Defendant. 


LLOYD, J.: The sole question presented in the stipulation of 
facts filed in this case is as to the amount of recovery the plaintiff is 
entitled to demand. 

The charge is for the actual expense of maintenance of three 
children whose legal settlement is in the Borough of West Paterson, 
and which children were, by proper proceedings, placed in the charge 
of the Board of Children’s Guardians. 

The defendant relies upon a section of the Act creating the 
Board of Guardians which prescribes that the sum for maintenance 
shall not be less than $1.50 per week, and insists this is by implica- 
tion also a maximum. To this proposition I cannot agree. It is 
settled in this State that the place of settlement is under legal duty to 
support and maintain its poor. It is equally well settled that where 
One supports a pauper upon the failure or neglect of legal authorities, 
he is, even though a volunteer, entitled to be reimbursed from the 
place of settlement. Shreve v. Budd, 7 L. 681. 
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The Board of Guardians is not a volunteer, but especially required 
ie ti by law to afford such support. It is therefore entitled to be reim- 
i bursed on general principles until some legal enactment stands in 
the way. By law, as I understand it, no fund is available for main- 

tenance to the Board. It must rely wholly upon the place of settle- 
Hi | ment. It therefore has no other source of maintenance. In this 
| situation it would take clear and positive legislative declaration to 
relieve the community legally and wholly liable and to cast the 
burden on a body thus situated; or pursue the alternative of the 
helpless being placed at the uncertain mercy of volunteered charity. 
| Nor do I see that the section relied upon has great bearing by its 
| i | own terms on the amount for which the Borough is liable. It does § 



































not purpose to specify the amount of liability but to prescribe a 
minimum sum of provision in the annual budget. It neither adds to 
nor takes from the legal liability already attaching by law for the ‘ 
support and maintenance. | 
It was suggested at the argument that individual items of |— 
medical care were not matters proper to be termed maintenance. § 
While under the stipulation I do not see that the question is pre- 
sented, | have no hesitation in saying that such a view is far too § 
| narrow. The human being is a composite individual. Its very @ 
existence depends upon ministration from a number of angles. 
i “Man shall not live by bread alone.” Medicines and nursing and 
medical advice and direction are as essential to the ministration, 
support and maintenance as food and clothing in many instances at 
least. 
In my view the plaintiff is entitled to a verdict for the amount set 
forth in the statement of complaint. 
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MISCELLANY 


THE LEGISLATURE. county, and the Democratic Alex- 


ander Simpson, of Hudson. 












The Legislative session opened 
at Trenton on Tuesday, Jan. 8. 











The officers chosen in the Senate 
were as follows: President, Thos. 
F. McCran, of Passaic county; 
secretary, William H. Albright, of 
Gloucester county. The Assem- 
bly officers elected were: Speaker, 
Charles A. Wolverton, of Camden 
county ; clerk, Upton S. Jefferys, 
also of Camden. In the Senate 
Emerson L. Richards is the Re- 
publican majority leader, and Cor- 
nelius A. McGlennon, of Hudson, 
the Democratic. The leader of the 
Republican majority in the House 
is Arthur WN. Pierson, of Union 


APPOINTMENTS BY GOVERNOR. 


Pierre P. Garven, Prosecutor of 
the Pleas of Hudson county, to 
succeed Robert S. Hudspeth. 

Richard Doherty, Judge of 
Common Pleas of Hudson county. 

James W. McCarthy, another 
Judge of Common Pleas of Hud- 
son county. 

Philip W. Grece, Juvenile Court 
Judge of Hudson county. 

John A. Blair, District Court 
Judge of Jersey City. 

J. Raymond Tiffany, District 
Court Judge of Hoboken. 
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Robert H. Ingersoll, Judge of 
‘Common Pleas of Atlantic county. 

Edmund C. Gaskill, Jr., Prose- 
cutor of the Pleag of Atlantic 
county. 

Hon. John White, reap- 
pointed Judge of Court of Errors 
and Appeals. 

F. H. Smith, of Plainfield, Com- 
missioner of Banking and Insur- 
ance. 

Hon. Carlton B. Pierce, Judge 
of Common Pleas of Union 
county. 

E. Bertram Mott, Judge of 
Common Pleas of Morris county. 

John M. Mills, prosecutor of 
the Pleas of Morris county. 

Max Miller, Hoboken, Civil 
Service Commissioner. 

John B. Zabriskie, Judge of 
Common Pleas of Bergen county. 

A. Dayton Oliphant, Prose- 
cutor of Pleas of Mercer county. 





BERGEN BAR ASSOCIATION. 


On Dec. 11 there was held an- 
nual election of officers of the Ber- 
gen County Bar Association. For- 
mer Assemblyman and the pres- 
ent Assistant Prosecutor, A. Mel- 
ville Agnew, and Herman Van- 
derwart were elected members of 
the board of trustees. Wendel J. 
Wright was elected President to 
succeed Prosecutor Thomas J. 
Huckin. The other officers clected 
were: State Senator William H. 
Mackay, of Hackensack, First 
Vice-President; John B. Zabris- 
kie, Second Vice-President ; War- 
ren Westervelt, Secretary, and 
William J. Morrison, Treasurer. 





RAHWAY ADOPTS COMMISSION 
GOVERNMENT. 





On Dec. 11, at an election in 
Rahway to adopt or reject the 
Walsh Act for Commission Gov- 
ernment, a majority of 234 decid- 
ed for such government. The to- 


tal vote cast was 1,309. Of these 
766 were for commission, 532 
against and 11 ballots were re- 
jected. It was the third time that 
a vote for commission rule had 
been submitted, first in 1911, when 
1,370 votes were cast, and again 
in 1913, when the vote was 1,189. 

On account of the cold and icy 
conditions of the street, the vote 
was light. The Commission Gov- 
ernment League, headed by for- 
mer Sheriff William H. Wright 
and Frank H. Trussler, a promi- 
nent real estate man, waged a vig- 
orous campaign for the Walsh 
Act, while the city officials work- 
ed hard to defeat it. An increased 
tax rate and an alleged unfair as- 
sessment were principal factors in 
the fight. 





PRESENTATION TO SURROGATE 
PARROT. 

On Jan. 3d, in honor of his serv- 
ices and ability as a lawyer and 
county official and as a token of 
the esteem in which they held 
him, 27 members of the Elizabeth 
Bar Association presented to for- 
mer Surrogate George T. Parrot a 
set of engraved resolutions, suit- 
ably engrossed. The exercises 
were held in connection with a 
dinner in the chapel of the First 
Presbyterian church in Elizabeth. 

The speech of presentation was 
delivered by Judge james C. Con- 
nolly, who referred to Mr. Par- 
rot’s ability as a counselor-at-law 
and the manner in which he con- 
ducted his office as surrogate for 
30 years. Mr. Parrot replied in an 
appropriate manner upon accept- 
ing the gift. 

The resolutions are the best 
handiwork of the artist, and are 
made up in gold and red letters. 
They refer to the reputation and 
ability of the former official and 
of his long and amicable associa- 














































tion with the other lawyers of 
Elizabeth and the county. 





BAYONNE NOTARY SENTENCED. 


It is rare that a notary public 
goes to prison for taking, know- 
ingly, a false affidavit, but the 
Federal law has taken hold of 
such a case in this State, and it 
should be a warning to every of- 
ficial who has the power of taking 
affidavits. 

One John Ruszinak was a 
claimant for selective service ex- 
emption under the recent Con- 
scription Act, and he made an af- 
fidavit before John J. Halpin, a 
notary of Bayonne, that he had a 
wife and three children living with 
him to support. Halpin was tried 
and was sentenced to a year and 
a day at the Federal penitentiary 
at Atlanta, by Judge Haight, sit- 
ting in the Newark Branch of the 
United States District Court. 

Ruszinak himself and Andrew 
Zsidisin, a saloon keeper in Bay- 
onne, who attested the truthful- 
ness of the exemption claim, were 
found guilty with Halpin of con- 
spiracy to violate the selective 
service law. Ruszinak, whose 
claim was denied, and who is now 
a soldier, testified against his two 
co-conspirators, declaring that 
each of them knew the affidavit to 
be false, but urged him to make it, 
nevertheless, so that they might 
earn a fee for advising him. {he 
saloon keeper was fined $500. 





SOME STATE NOTES. 


Collingswood, in Camden coun- 
ty, having adopted the Commis- 
sion government plan, elected 
three commissioners on Dec. 11. 

Mr. John Monteith, Jr., residing 
at 314 Summer Ave., Newark, 
with his parents, and who was ad- 
mitted to the N. J. Bar in Novem- 
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ber, 1916, died in an aero accident 
on Dec. 23 in the South. He was 
24 years of age, having been born 
July 20, 1893. 

Mr. Harry Grossman, admitted 
to the N. J. Bar in November, 
1914, was recently charged with 
embezzlement of $8,633 from Mr. 
Benjamin Newman, of 800 Broad 
street, Newark, the two having 
shared offices in the same build- 
ing. He disappeared in October, 
but was arrested Dec. 22 at the 
Hotel Astor, in New York City. 

Former Judge William H. Mor- 
row, of Belvidere, succeeds Eg- 
bert Rosencrans as counsel of the 
Board of Chosen Freeholders of 
Warren county. 





N. J. BAR EXAMINATIONS, NOVEM- 
BER TERM, 1917. 


ATrorNeys’ QueEsTIons. 


1. The Board of Commerce and 
Navigation, under legislative au- 
thority, conveyed to the City of 
X for park purposes, certain 
riparian rights for a nominal con- 
sideration. A taxpayer obtained 
a writ of certiorari to review the 
proceeding. Should the grant be 
set aside? 

2. A constable made a levy on 
goods of X and removed them 
from the premises, although Y, 
the landlord, verbally informed 
him that six months’ rent was 
due. Can the landlord recover 
against the constable? 

3. A part owner of a tract of 
four acres of land, without build- 
ings, desired to have it partitioned 
and started proceedings for that 
purpose. It appeared that min- 
eral deposits were to be found at 
various places. How would that 
affect the suit? 

4, The X Company fraudu- 
lently conveyed its assets to Y. 
Creditors of the Company whose 
debts existed at the time of the 
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conveyance filed a bill to set aside 
the conveyance. Prior to this 
suit, but after the conveyance, R 
recovered a judgment against the 
X Company and levied on the 
goods conveyed. He claimed that 
he was a bona fide purchaser for a 
good consideration and the suit 
should fail. Was he correct? 

5. X delivered to G a sewing 
machine under a contract for con- 
ditional sale, which was unre- 
corded. G stored the machine 


' with a warehouseman and re- 
» ceived a receipt. X, having be- 
come entitled to the machine as 


against G, demanded it from the 
warehouseman who refused to 


| surrender it, but delivered it to 


G. X sued the warehouseman. 
Should he succeed? 

6. A mortgage was executed 
both as a real estate and a chattel 
mortgage. It was recorded as a 
real estate mortgage only. A 
judgment creditor levied on the 
chattels. Was his levy good as 


against the mortgage? 


7. A brought an action against 


‘B on a bond in which B acknowl- 


edged his indebtedness to A of 
$2,800. A verdict was returned 
for $2,800 and $825 damages. Was 
this correct? 

8. On January 1, 1855, A gave 
to B a promissory note. On De- 
cember 15, 1860, A gave a re- 
newal note, dated January 1, 1856. 
On January 15, 1863, A sued on 
the note. Should he recover? 

9. Mrs. Jones joined with her 
husband in mortgaging her sepa- 
rate property to a partnership 
consisting of her husband and an- 
other. The recital stated that it 
was to secure a debt due from her 
to the firm. She did not owe any- 
thing, but the husband was given 
credit on the firm books. Can it 
be enforced to collect the hus- 
band’s debt? 





10. A broker was employed by 
a buyer to negotiate terms of pur- 


‘ chase of land. During the negoti- 


ations the agent learned of an un- 
recorded mortgage against the 
property. He concealed the fact 
and the buyer took title. Was the 
buyer chargeable with notice of 
the mortgage? 

11. Jones made a promissory 
note to Brown. Afterwards the 
father of Jones endorsed and 
signed upon the note an engage- 
ment that it was to be paid out 
of his estate after his death. In 
a suit against the father’s execu- 
tor, the only proof offered was 
the execution of the endorsement. 
The executor objected that the 
engagement was not binding. 
Was his objection good? 

12. A will made B executor 
thereof. B was also a subscribing 
witness thereto. Was he dis- 
qualified from acting as executor? 

13. A decedent left his prop- 
erty, real, personal and mixed, to 
his wife. There was enough per- 
sonalty to pay debts. In the final 
‘account, the executors claimed 
commissions on the value of the 
real estate, alleging that as all 
the property of the decedent had 
been devised, they were entitled 
to such commissions. Were they 
right ? 

14. A purchaser at a sheriff’s 
sale bought realty subject to a 
mortgage. It was stated at the 
sale that it was so sold. In a 
suit to foreclose the mortgage, 
the purchaser disputed the pri- 
ority of the mortgage. Could he 
do so? 

15. A testator made publication 
of his will before he signed it. 
Should the will be admitted to 
probate? 

16. A testator provided that the 
residue of his estate should be di- 
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vided among his legatees in pro- 
portion to their money legacies. 
Two of the legatees predeceased 
the testator. What became of 
their shares? 

17. B, who was a sister of D, 
made a contract with E. The sis- 
ter made the contract because of a 
threat by E to subject her brother 
to imprisonment. Ina suit by E 
to enforce the contract, the sister 
offered to show the threat, but her 
offer was excluded. Had she the 
right to show the same? 

18. At a meeting of the credit- 
ors of a bankrupt before a referee, 
counsel for a creditor uttered slan- 
derous words respecting a person 
proposed as trustee. In a suit 
against said counsel it was urged 
as a defense that this was privil- 
eged. Was such defense admis- 
sible? 

19. A dog, with a mischievous 
propensity to bite, was at large 
upon a highway and mischiev- 
ously bita man. The master,with 
a knowledge of this propensity, 
allowed the dog to be at large. Is 
he liable for the injury? 

20. A went into a store for the 
purpose of stealing goods. He 
picked them up, started out of the 
store, but before he had actually 
left the store he was detected. 
Was he guilty of larceny? 

21. Husband and wife executed 
an agreement to live separately 
for the remainder of their lives. 
One year thereafter the wife ap- 
plied to the husband to resume 
marital -relations, which he re- 
fused. At the end of two years 
from his refusal, she sued him for 
divorce on the ground of deser- 
tion, and he set up the separation 
agreement as a defense. Could 
he do so? 

22. A, B and C executed a cer- 
tificate of incorporation, calling 
themselves the New Jersey Man- 


ufacturing Company. The certifi- 
cate was recorded with the Coun- 
ty Clerk, but not filed with the 
Secretary of State. The incorpor- 
ators elected themselves directors 
and did business under the corpor- 
ate name for some years. D, a 
creditor, who had sold merchan- 
dise to the concern, sued A, B and 
C, as partners, to recover the price 
of the merchandise so sold. Could 
he maintain his action? 

23. In an action of ejectment 
plaintiff produced and offered in 
evidence, without further proof, a 
deed duly acknowledged but not 
recorded and without a subscrib- 
ing witness. Defendant objected 
to its admission. Was the objec- 
tion valid? 

24. A and B entered into a writ- 
ten contract for the manufacture 
of goods. A, having defaulted, B 
brought suit, and on the trial A 
offered evidence to the effect that 
there was an oral agreement be- 
tween himself and B that the con- 
tract was not to be binding till ap- 
proved by a third party, C. Was 
the evidence admissible? 

25. B, to avoid an anticipated 
attachment at suit of A, gave A a 
surety company bond to pay A 
whatever sum he might recover in 
a suit in personam against B. A 
commenced his suit joining the 
surety company as party defend- 
ant. Could he do so? 

26. Landlord having distrained, 
the tenant brought replevin alleg- 
ing in his complaint title in him- 
self and unlawful taking and de- 
tention by the landlord. The land- 
lord’s answer was a general de- 
nial. On the trial the landlord of- 
fered the distress in evidence to 
show special title in himself. 
Could he do so? 

27. John Smith sued Elizabeth 
Brown for the price of goods sold 
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and delivered. Having obtained 
judgment against her, he applied 
to a Commissioner for a ca. sa., on 
proofs showing that the defendant 
had obtained credit by fraudulent 
representations. Was he entitled 
to the writ? 

28. B having loaned A $1,000, 
took as security two mortgages 
made by A of $500 each on adjoin- 
ing lots. One of these mortgages 
he assigned to C. Could B and C 
join in one bill to foreclose both 
mortgages? 

29. Complainant conceiving 


. that the defendant’s answer pre- 
» sented no equitable defense, de- 


-» sired to avail himself of this ob- 


") jection. 
' What change have the Chancery 
Rules under the Act of 1915 made 


How could he do so? 


in this regard? 

30. Sheriff, in a foreclosure suit, 
returned a _ defendant “Not 
Found,” filing with the subpoena 
an affidavit that the defendant 
was in the State but concealing 
himself. What could complainant 
do to bring him into court? 


CounsELors’ Questions. 


1. In an action at law defend- 
ant filed an answer. The court, 
on motion, struck out the answer 
on the ground that it set up a 
sham defense. Defendant ‘con- 
tended that he was deprived of 
his constitutional right to a jury 
trial. Was his contention sound? 

2. A conveyed his farm to his 
son John “for his natural life and 
upon his death to his heirs.” A 
also, by his will, devised to his 
son John a house and lot “during 
his natural life and upon his death 
to his heirs.” What estate did 
John get? 

(a) In the farm? 

(b) In the house and lot? 

3. A died intestate leaving real 
estate. He had three children, B, 
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C, D. B, a son, died prior to the 
father, leaving a widow and one 
child. C, a daughter, died subse- 
quent to the father, leaving a hus- 
band and one child, the son of 
said husband; D is still living. 
What interest have these persons 
respectively in his real estate? 

4. A warehouseman gave a re- 
ceipt to his bailor stating that the 
goods received would be delivered 
to bearer or to the order of any 
person named in such receipt, and 
also stated that the receipt was 
non-negotiable. A purchaser of 
the receipt for value demanded 
the goods, and on refusal to sur- 
render, sued. Should he succeed? 

5. A conveyed to his wife, 
through a third party, to secure 
her for money of her separate 
estate used by him. This con- 
veyance was attacked by A’s 
creditors who asked that it be 
set aside. Should they prevail? 

6. A delivered certain goods to 
B, who, upon an examination, ac- 
cepted them. Afterwards and 
upon further examination he dis- 
covered certain defects which he 
should have seen upon the first 
examination, and refused to pay 
for them. In a suit by A for the 
purchase price, was this a good 
defense? 

7. S agreed in writing to sell to 
K for $1,500 the contents of his: 
drug store, the price to be paid 
April 15th. On that date K ten- 
dered the money to S, who re- 
fused to accept it, as, in the mean- 
time, he had sold the contents to 
H, who had possession. K there- 
upon sued H in replevin for the 
contents. Should he recover? 

8. A father signed and de- 
livered to his daughter a paper 
reading: “In consideration of 
my love and affection for my 
daughter Jane, I agreed to give 
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to her forever, on her twenty-fifth 
birthday, my house and lot, No. 
51 State Street, in which she now 
lives.” The father died intestate 
before Jane’s twenty-fifth birth- 
day. Is she entitled to the prop- 
erty as against her brother? 

9. A, as the agent of B, re- 
ceived from T certain moneys on 
a contract admittedly void and 
unenforceable. In a suit by B 
against A for these moneys A set 
up the illegality of the contract. 
Was it a good defense? 

10. Two persons, father and 
son, signed receipts indiscrimi- 
nately as A. M. & Son, and spoke 
of their business as a common 
one. In fact, they were not part- 
ners. Can they be held as part- 
ners by third persons who be- 
lieved they were partners? 

11. A note was dishonored by 
non-payment. Notice of dishonor 
was given to the drawer, but not 
to the endorser. The payee then 
sued the endorser, claiming notice 
to the drawer was notice to the 
endorser. Was he correct? 

12. A testator asked his wife if 
she had brought his will from the 
place of deposit, as he had di- 
rected, and at the same time in- 
formed her that he wished to burn 
it. The wife informed him that 
she had burned it. Is this a 
revocation? 

13. A testator devised a farm to 
his son J and provided if J should 
die without issue the farm should 
go to the heirs-at-law of testator. 
What estate did J take? 

14. A was a creditor of B, C 
and D were sureties for B. A 
moreover possessed the addi- 
tional security of a mortgage on 
B’s real estate. C paid the debt. 
What rights has he under this 
state of facts? 

15. George Harrison conveyed 
to his wife Mary directly the 


house and lot in which they both 
resided. At his death their chil- 
dren claimed an interest in it, 
What are the widow’s rights in 
the property? 

16. A building and loan associa- 
tion held as security for a loan of 
one of its stockholders his shares 
of stock, partly paid, and also a 
mortgage on his land. Another 
creditor held a second mortgage 


on his land and no other security. § 


The building and loan association 
started to foreclose the mortgage. 


What are the rights of the sec- § 


ond mortgagee? 
17. Anattorney purchased from 


a client a piece of property at a) 


price agreed upon. The attorney 
at the time knew that he could 
sell the same at a much larger 
price and immediately lid so. The 
client learning of this sued the at- 
torney for the difference. Could 
he recover? 

18. A was riding in the automo- 
bile of B when a collision oc- 
curred with a railroad train by 
reason of which A was injured. B, 
who was driving the automobile, 
was guilty of contributory negli- 
gence. In an action by A against 
the railroad company was _ he 
chargeable with the contributory 
negligence of B? 

19. A permitted B to come upon 
his land and create a nuisance by 
reason whereof C, who came upon 
the land by invitation of A, was 
injured. May he hold A liable in 
an action for damages? 

20. On an indictment charging 
two defendants with conspiracy, 
a nolle prosequi was entered as to 
one. May the other be tried upon 
the indictment? 

21. A was deserted by her hus- 
band in New York in August, 
1904. She continued to live in 


New York till August, 1908. She | 


then came to New Jersey to re- 
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side, and commenced an action for 
divorce on the ground of deser- 
tion, in September, 1910. Should 
she succeed? 

22. A corporation failed to hold 
its annual election at the time des- 
ignated in its by-laws. How may 
a stockholder procure an election 
to be held? 

23. A sued B. Upon the trial 
A was by a legal disability pro- 
hibited from being sworn as a wit- 
ness. Under these conditions may 
B testify in his own behalf? 

24.'A sued B to recover a pen- 
alty, and called B as a witness. Is 
B compelled to be sworn or give 
evidence? 

25. In a suit commenced by A 
against B to recover a sum of 
money due upon a book account, 
he denie’ owing the debt, and 
filed a counter claim for unliqui- 
dated damages. Is the counter 
claim good? 

26. A’s salesman, duly author- 
ized, sold to plaintiff a bale of cot- 
ton by sample. The cotton, when 
delivered, proved to be inferior to 
The vendee then 
brought a suit against A for dam- 
ages. By whom should the com- 
plaint state this sale to have been 
made? 

27. In a suit against two de- 
fendants, on a joint contract, one 
failed to make defense; the other 
answered. May plaintiff proceed 
to judgment and_ execution 
against the former before trial on 
the answer of the other? 

28. John Doe conveyed land (to 
defraud his creditors) to Richard 
Roe, who died soon thereafter. 
Roe’s administrator obtained an 
order to sell land to pay his in- 
testate’s debts. A creditor of Doe 
directs suit to be brought in 
equity to set aside the conveyance. 


Who should be parties defend- 
ant? 









29. A conveyance contained a 
covenant that the grantee would 
not carry on any unlawful busi- 
ness on the premises. The grantor 
afterwards filed a bill for an in- 
junction charging that the grantee 
was carrying on the business of 
selling liquor, without license, and 
praying a discovery. Must the 
defendant make discovery? 

30. After a final decree in 
equity, in favor of complainant 
had been enrolled, defendant dis- 
covered new evidence which 
would have defeated complain- 
ant’s suit had it been presented 
before decree. How may defend- 
ant get the benefit of this evi- 
dence? 





OBITUARIES. 
Ex-Senator James H. Van Cueer. 
Ex-Senator James H. Van 


Cleef, of New Brunswick, died 
on Dec. 3d last, after an illness of 
four months, first of diabetes and 
finally of pneumonia. 

Mr. Van Cleef was born in 
Branchville, Sussex county, July 
12, 1841, and was the son of Peter 
A. and Eliza (Hutchings) Van 
Cleef. 

At an early age he moved with 
his parents to Titusville, Mercer 
county. Later he was a student 
at Rutgers College Grammar 
School, New Brunswick, from 
which he graduated, and later 
matriculated at Lafayette Col- 
lege, at Easton, Pa., from which 
he received the honorary degree 
of Master of Arts in 1872. 

He studied for the profession 
of law under Hon. Mercer Beas- 
ley and Hon. Edward T. Green, 
of Trenton. At the June Term, 
1867, was admitted to the New 
Jersey Bar as an attorney, and 
as counselor in November, 1878. 
In 1876 he located in New Bruns- 
wick, his mother’s birthplace, and 
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soon gained a leading position at 
the Bar, the result of thorough 
preparation, ability and tact. 

For a number of years he was 
the senior partner in the law firm 
of Van Cleef, Daly & Wood- 
bridge, the other members of the 
firm being Peter F. Daly, now 
Judge of Middlesex county, and 
Freeman Woodbridge, now Judge 
of the New Brunswick District 
Court. In recent years his son, 
Schuyler C. Van Cleef, also a 
counselor-at-law, occupied offices 
with Mr. Van Cleef in the 
Schenck building on Paterson 
street. 

Mr. Van Cleef was equally ac- 
tive and prominent in politics, a 
staunch adherent of the principles 
of Democracy. He was elected 
counsel by the Middlesex County 
Board of Freeholders in 1873-74; 
elected to the Assembly of New 


Jersey in 1875, and in 1880 re- 


re-elected 
serving as 
important 


turned, and in 1881 
without opposition, 
chairman of several 
committees. 

In 1877-78 Mr. Van Cleef was 
elected City Attorney of New 
Brunswick; was elected Mayor in 
1889 and re-elected in 1891 and 
1893, and in the fall of 1895 was 
nominated by his party for State 
Senator from Middlesex county, 
and elected. In these various 
public offices he bore a conspicu- 
ous record of clean-handed serv- 
ice, not a single trust reposed in 
him having ever been betrayed. 

The deceased was a member of 
the Holland Society, the Inde- 
pendent Order of Odd Fellows, 
Free and Accepted Masons, 
Knights of Pythias, Jr. Order of 
United American Mechanics, An- 
cient Order of United Workmen, 
the Historical Society of New Jer- 
sey, and the Zeta Phi Si, of La- 
fayette College. He served for 


some years as President of the 
New Brunswick Fire Insurance 
Company, and was also a director 
of St. Peter’s General Hospital. 

Mr. Van Cleef was ready of wit 
and always in great demand as an 
after-dinner speaker. Besides his 
wife, Ella S. Van Cleef, he leaves 
the son above named, and two 
grandchildren, Miss Helene S. 
and James H. Van Cleef. The in- 
terment was in Evergreen Ceme- 
tery, New Brunswick. 


Ex-Jupce Tuomas ANDERSON. 


Ex-Judge Thomas Anderson, of 
Sussex county, died on Nov. 11 at 
his home in Garside street, New- 
ark. Death was due to a compli- 
cation of diseases, which for three 
years had made it impossible for 
Mr. Anderson to leave his home. 

Judge Anderson was born in 
Newton about 1831, and hence 
was 86 years of age, He was grad- 
uated from Princeton with the 
class of 1850, and read law with 
former Governor Peter Vroom at 
Trenton and former Governor 
Haines at Hamburg. He was ad- 
mitted to the New Jersey Bar in 
February, 1856, and became coun- 
selor at the June Term, 1872. 

Governor Bedle appointed him 
Judge of the Sussex County 
Court. He was President of the 
Sussex County Board of Free- 
holders for three terms. For 10 
years Mr. Anderson was a law 
partner of Joseph Coult. He 
moved to Newark in 1879, and in 
recent years had offices at 800 
Broad street. 

In the Civil War Mr. Anderson 
was commissioned Captain, and 
commanded Company D, Twenty- 
seventh New Jersey Volunteers. 
He was a member of Harmony 
Lodge, No. 8, F. and A. M., and of 
the Newark Lawyers’ Club. He 
was never married. 





